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May 7, 2013
Also sent via email
cindylboothtep@email.com

Ms. Cindy Booth
P.O. Box 228
Sloatsburg, NY 10974

Re: 262 Tuxedo Road
Parcel No. 107-1-8.3
Notice of Hearing Resolution for Code Sections 75-24, 83-11

Dear Ms. Booth:

The Board of Trustees directed me to advise you of their decision on your hearing as they determined
at their meeting last evening, which you attended. Please find enclosed a copy of the Board’s
Resolution that was read into the meeting minutes. The Resolution notes in detail the Board’s findings
and determinations, and also directed that the following corrective measures be taken by you in the
timeframes noted:

Phase I' Dismantle approximately 200’ to 220’ of the stone retaining wall down to the
horizontal seam in the wall (approximately 3 feet from the top of the adjacent roadway)
in the area of the wall to be identified by the Village Engineer, together with the
associated removal and temporary storage of the soil behind the wall. This will allow
Tuxedo Road to be re-opened for travel. The Village has received an estimate that this
work can be accomplished in 5 days, but hereby requires that Ms. Booth complete such
work within 10 days.

Phase II* Rebuild the stone retaining wall to the approximate height of the wall existing
just prior to the dismantling noted in Phase I, install such drainage as necessary to
ensure the long-term structural integrity of a wall of that height (as determined by a
New York licensed professional engineer), and backfill and grade the soil previously
removed in Phase I so as to replicate the approximate grade prior to the removal of the
soil. Phase II must be completed within 3 months after completion of Phase 1. During
work on Phase II, Tuxedo Road shall remain open at all times, except for partial lane
closures to accomplish the work, if deemed necessary by the Village Superintendent of
Public Works, and then such closures shall be only as directed by said Superintendent.



Also, as noted in the Resolution, the Board is advising you that if you fail and/or refuse to complete
Phase I and/or Phase II of the above corrective measures in the timeframes noted, that the Village has
the right to enter upon your property, perform any or all of the above corrective measures, and assess
the associated Village expenses against your property.

If you have any questions, or would like to discuss this matter further, please contact the Mayor or
have your attorney contact the Village’s Attorney.

Very truly yours, \‘

Deborah A. Matthevx‘ls
Village Clerk-Treasurer

ez Richard B. Golden, Esq.
J. David MacCartney, Jr., Esq.



Village of Tuxedo Park Board of Trustees
Resolution

DECISION CONCERNING RETAINING WALL EAST OF AND ALONG TUXEDO ROAD, AND THE
NEED AND RESPONSIBILITY FOR CORRECTIVE MEASURES

WHEREAS, on March 5, 2013 a stone boulder dislodged from a certain section of
a leaning stone retaining wall lying East of and along Tuxedo Road, which wall section is
approximately 200 feet to 220 feet in length, and 8 feet in height rising from the road
level of Tuxedo Road, and

WHEREAS, owing to a concern regarding the continued stability of this wall and
its adverse affect on the adjacent Tuxedo Road if such wall were to collapse, a portion of
Tuxedo Road was closed to the general traveling public along this main arterial of the
Village, save for limited access for emergency vehicles and to the two properties that had
no alternative access to their properties (and whose access in any event was not in the
immediate area of the leaning stone retaining wall section from which the stone boulder
dislodged), and

WHEREAS, based upon two prior surveys, the property upon which the stone
retaining wall appeared to lie was 262 Tuxedo Road (Tax Parcel No.: 107-1-8.3), with
Cindy Booth noted in the Village’s records as the property owner, and

WHEREAS, by letter dated March 7, 2013 the Village Building Inspector notified
Ms. Booth that the stone boulder had dislodged from the stone retaining wall, and that the
Village was investigating the possible safety impacts to the adjacent roadway, and

WHEREAS, the Village engaged the services of its Village Engineers -- Weston
and Sampson -- and a separate engineering firm — O’Brien and Gere — to obtain
professional structural engineering opinions on the wall’s stability, and also requested
that the Village’s Attorney, Richard B. Golden, further research the issue of property
ownership of the stone retaining wall, and

WHEREAS, both engineering firms, independent from one another, concluded in
a similar fashion as follows:

The Weston & Sampson report concluded:

“Based on the new information relative to the wall thickness, construction,
and stone size/thickness, it appears there is minimal to no factor of safety
in the wall’s current condition. We conclude that this wall poses a threat
to public safety, and we agree that the Village should leave that portion of
Tuxedo Road closed until reconstruction of the wall can be completed.”



The O’Brien & Gere report concluded:

“The wall rotation and horizontal displacement clearly indicates that [the
stone wall] has failed. The loss of the stone block indicates that the joint
mortar has deteriorated sufficiently that it cannot hold individual masonry
units in-place with a deformed wall geometry. It appears that wall failure
is a combination of factors including the absence of drainage behind the
wall and joint degradation from through seepage which exposes the
mortar to excessive freeze-thaw damage. The wall will eventually
collapse with no change in loading conditions as its center of gravity shifts
toward the road. There is no reasonable way to predict when the structure,
or a section thereof, will fail entirely. However, a modest increase in wall
loading such as from an elevated groundwater level behind the wall
resulting from a long-duration or heavy rain, or by vehicular traffic behind
the wall, could initiate collapse.”
and,

WHEREAS, the Village’s Attorney, Richard B. Golden, reviewed past property
records for the property now owned by Ms. Booth, as well as the records involved when
the Village accepted the offer of dedication of the roadways from Tuxedo Park
Association, Inc. in 1953, and there could be found no evidence in the title records or any
other Village record that the Tuxedo Park Association owned the stone wall, as an
appurtenance to the adjacent roadway or otherwise, at the time that the roads themselves
were deeded to the Village, but what was clear from the property records is that Ms.
Booth’s property line in that area lies east of the Village roadway, and the available
surveys performed by Ms. Booth in 1983, and her predecessor in interest in 1974, clearly
show that the stone retaining wall is coincident with Ms. Booth’s property line, and

WHEREAS, the Village Engineers, Weston & Sampson, had indicated that there
was a distinct horizontal joint approximately 3 feet above the roadway, indicating that the
wall may have been only 3 feet high initially, and not used as a retaining wall benefiting
the roadway, and

WHEREAS, based upon the above-noted investigation, professional opinions and
research, the Village Board of Trustees concluded that Ms. Booth appeared to be
responsible for the repair and maintenance of the stone retaining wall, sufficient for the
Village Board of Trustees to invoke Village Code Sections 83-11 and 75-24, and then
authorize a Notice letter to be sent to Ms. Booth as provided in said Code provisions, and

WHEREAS, the attorneys for Ms. Booth duly requested a hearing on the matter
as allowed under the Village Code, and the Village Board of Trustees conducted such a
hearing on April 29, 2013, wherein Ms. Booth and her counsel were provided a full
opportunity to present information to the Board of Trustees relevant to issues raised by
the above-referenced Notice, and took advantage of such opportunity by a verbal
presentation, as well as detailed and lengthy written submission, and



WHEREAS, the Board of Trustees has considered the statements by Ms. Booth
and others at her hearing, reviewed the written materials provided by her attorney,
requested input from the Village’s Attorney on the legal objections raised by Ms. Booth’s
attorney, and considered all of the information referenced above and below, and

WHEREAS, contrary to the representation of Ms. Booth and her attorney, the
Mayor of the Village, at all times relevant to the April 29, 2013 hearing and these
determinations, has been and continues to be a resident of the Village,

NOW, THEREFORE, BE IT RESOLVED that, based upon all of the above, and
the Mayor’s statement at the April 29, 2013 hearing (including all of the documents
attached thereto), the Village of Tuxedo Park Board of Trustees hereby makes the
following findings and determinations:

1.

Approximately 200’ to 220 of a stone retaining wall lying East of and along
Tuxedo Road lacks any meaningful factor of safety and is deemed conducive
to a hazardous collapse and adverse to the health, safety and welfare of the
Village, its residents and guests traveling along Tuxedo Road in that area,
requiring immediate action by the Village in order to safely open this area of
Tuxedo Road, a major Village causeway;

Ms. Booth’s engineer did not opine that the stone retaining wall was safe, or
even address its factor of safety, but on the structural integrity of the wall
opined simply that there did not appear to be any recent or sudden movement
of the wall, and thus no cause for immediate concern;

Ms. Booth is the owner of the stone retaining wall, responsible for its repair
and maintenance, based upon the following:

a.  the 1974 and 1983 surveys involving the Booth property, showing
the existing retaining wall coincident with Ms. Booth’s property line
(the proffered 1981 survey by Ms. Booth showing no wall is
evidence of nothing),

b.  the lack of evidence that Tuxedo Park Association, Inc. (grantor of
roads to the Village in 1953) owned the stone retaining wall, and
that the retaining wall is not an appurtenance included within the
deeded rights to Tuxedo Road (nor the Village’s responsibility under
NY Highway Law Section 319) because it is neither necessary nor
essential to the enjoyment of the roadway, as the roadway can
function without it, as was conceded by Ms. Booth’s engineer in his
April 22, 2013 report (“The wall is not constructed to, nor does it,
support the [dwelling] structure in any way; if the wall were to be
removed, the natural slope in the front yard could be extended to the
edge of the pavement.”),



c.  the consistent position of the Village since at least 1999 that Ms.
Booth was the owner of the wall, as stated in various Village
demands that Ms. Booth repair and/or attend to maintenance of her
wall, which in at least one instance she complied with such demand,

d. Ms. Booth’s letter dated November 9, 2011 in which she
complained to the Village “concerning damage to my property,”
which included the complaint that the stone retaining wall had been
damaged by trucks colliding with it,

e.  Ms. Booth’s removal and modification of a portion of the wall to
install a new driveway onto her property from Tuxedo Road,
without seeking the permission of the Village to do so, other than
the Village Board of Architectural Review approval that is required
of any property owner modifying their own stone wall, and with a
submitted site plan map that depicts the stone wall as touching the
Booth property line, and

f. contrary to the representation of Ms. Booth’s attorney at the April
29, 2013 hearing, State law in 1953 allowed the Village to
unanimously accept the offer of dedication of the now Village roads,
including Tuxedo Road, even with a width of less than 33 feet,
which it did;
and,

BE IT FURTHER RESOLVED that, based on the above findings and
determinations, and after considering all reasonable and feasible alternatives, including
those referenced by Ms. Booth’s engineer, the Village of Tuxedo Park Board of Trustees
hereby decides that the appropriate corrective measures that must be undertaken and
accomplished by Ms. Cindy Booth, within the timeframes noted, are as follows:

1. Phase I: Dismantle approximately 200” to 220 of the stone retaining wall down
to the horizontal seam in the wall (approximately 3 feet from the top of the adjacent
roadway) in the area of the wall to be identified by the Village Engineer, together with
the associated removal and temporary storage of the soil behind the wall. This will allow
Tuxedo Road to be re-opened for travel. The Village has received an estimate that this
work can be accomplished in 5 days, but hereby requires that Ms. Booth complete such
work within 10 days;

2. Phase II: Rebuild the stone retaining wall to the approximate height of the wall
existing just prior to the dismantling noted in Phase 1, install such drainage as necessary
to ensure the long-term structural integrity of a wall of that height (as determined by a
New York licensed professional engineer), and backfill and grade the soil previously
removed in Phase I so as to replicate the approximate grade prior to the removal of the
soil. Phase II must be completed within 3 months after completion of Phase I. During
work on Phase II, Tuxedo Road shall remain open at all times, except for partial lane
closures to accomplish the work, if deemed necessary by the Village Superintendent of



Public Works, and then such closures shall be only as directed by said Superintendent,
and

BE IT FURTHER RESOLVED that Ms. Booth shall be notified of these findings
and determinations, and advised to take the corrective measures as set forth above, in the
timeframes noted above, and further notified that if she fails and/or refuses to complete
Phase I and/or Phase II of the required corrective measures in the timeframes noted, that
pursuant to Village Code Sections 83-12 and 75-25 the Village shall have the right to
enter upon Ms. Booth’s property, perform any or all of the above corrective measures,
and assess the associated Village expenses upon Ms. Booth’s property in accordance with
said Code provisions.

Dated: May 6, 2013



